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Executive Summary

The purpose of this paper is to review the relationships and responsibilities that underlie the timber sales program, and to discuss how BC Timber Sales (BCTS) can use both the tendering process leading up to the award of timber sale licences (TSLs) and the tenure document themselves to better manage BCTS’s relationship with TSL holders.

In this context, it is important to remember that, even though BCTS has certain things in common with major licensees, there are also fundamental differences between BCTS’s role and that of a major licensee.  In particular, unlike a major licensee, BCTS is a seller of harvesting rights, and it is an “arm” of the government.  As such, it is charged with carrying out certain forest management responsibilities on the government’s behalf.  These responsibilities reflect a dual duty that is owed by BCTS to:

· TSL holders, on the one hand; and

· The government (and hence the public), on the other.

BCTS’s duty to TSL holders requires BCTS to, among other things, keep in mind the harvesting rights of these TSL holders when:

· designing cutblocks and roads; and

· preparing forest stewardship plans (FSPs) under the Forest and Range Practices Act (FRPA).

BCTS’s duty to TSL holders also requires BCTS to share any information it has that is likely to be relevant to a TSL holder’s harvesting activities (including harvesting-related activities such as road construction, maintenance and deactivation).  This information may be provided in a site plan, which, under the FRPA, is a non-binding, explanatory document that describes how an FSP is likely to affect a particular cutblock or road.  Alternatively, this information may be provided in the form of expert advice developed by professionals employed or retained by BCTS for this purpose.  In either case, BCTS must ensure that the site plan or expert advice, as applicable, can reasonably be relied on by TSL holders.

Of course, BCTS can never “guarantee” that nothing will go wrong if a site plan or the expert advice provided to a TSL holder is followed.  However, BCTS can ensure that it only employs or retains qualified, knowledgeable experts to prepare site plans or provide advice.  Which means that if TSL holders follow the site plans and expert advice provided by or on behalf of BCTS, then these TSL holders should be protected by the “shield” of a strong due diligence defence if anything does go wrong.

There are, however, complicating factors that intrude on the relationship between BCTS and TSL holders, which change it from a relatively straight-forward “client service” relationship into some rather more complex.

In order to meet its forest management goals, BCTS may wish to exert some degree of control over a TSL holder’s harvesting activities.  For example, BCTS’s reforestation strategy for a cutblock may be predicated on the block being in a particular condition at the end of harvesting.  Its long-term development plans for an area may also be predicated on a particular road being laid out and constructed to suit BCTS’s requirements.

In addition, BCTS has decided, on behalf of the government, to obtain third-party certification for the timber sales program.  In order to succeed in this regard, BCTS may need to ensure that TSL holders’ harvesting activities are consistent with the standards in the applicable certification system (e.g., ISO, CSA or FSC).

Accordingly, BCTS’s success on a number of fronts may well turn on the kinds of controls it can place on TSL holder’s harvesting rights.

Unfortunately, control can be a slippery slope; it slides all too easily into officious interference, which could result in officially induced error – and could also constitute a serious breach of BCTS’s duty to TSL holders.

The solution to this dilemma may found in a proper understanding of the kinds of controls that can legitimately be placed on TSL holders’ harvesting rights.  These fall into two categories:

· Statutory obligations imposed on TSL holders under applicable legislation, including the Forest Act and the Forest and Range Practices Act (FRPA); and

· Contractual requirements that flow directly from the bargain struck between BCTS and a particular TSL holder.

The former give rise to enforcement options that fall under the purview of the Ministry of Forests’ compliance and enforcement organization – and therefore fall outside the purview of this paper.  The latter reflect what was “offered” and “accepted” as part of the tendering process leading up to the award of a TSL.

The concept of “offer and acceptance” goes to the very heart of the contractual relationship between BCTS and TSL holders.  As such, it provides a legitimate avenue to negotiate some degree of control over a TSL holder’s harvesting activities, as long as this control:

· is consistent with a contract for the sale and purchase of harvesting rights; and

· does not duplicate or interfere with a TSL holder’s statutory obligations – or BCTS’s statutory obligations – under the Forest Act or the FRPA.

In this regard, the tendering process sets the stage for BCTS’s relationship with a particular TSL holder.  It provides an ideal vehicle for clarifying relationships and responsibilities before a TSL is awarded.

Once the TSL has been awarded, the tenure document itself becomes the framework that governs BCTS’s relationship with the TSL holder.  Accordingly, the tendering process will only be effective to the extent the tenure document itself accurately reflects the “bargain” that was offered and accepted during the tendering process.

This paper proposes a model that would clearly distinguish contractual “controls” negotiated during the tendering process from other types of information provided to potential applicants and TSL holders respectively.  To that end, the tender package and the tenure package are each divided into two components: (1) the legal framework; and (2) additional information provided to assist potential applicants and TSL holders respectively.  The Appendix to this paper provides an overview of these components.

*  *  *  *

BC Timber Sales:
Clarifying Relationships and Responsibilities
(Revised February 2005)

To succeed, BC Timber Sales (BCTS) must comes to terms with the following:

· The similarities and differences between BCTS and other government organizations, on the one hand, and between BCTS and major licensees, on the other;

· The impact that these similarities and differences have on BCTS’s relationship with timber sale licence (TSL) holders;

· BCTS’s forest management responsibilities, which are carried out on behalf of the government and include:

· Designing and laying out cutblocks for sale under the timber sales program, and designing, laying out and building road access to these blocks;

· preparing forest stewardship plans (FSPs) under the Forest and Range Practices Act (FRPA);

· reforesting cutblocks once they have been harvested by TSL holders; and

· obtaining (and maintaining) third-party certification for the timber sales program; and

· The kinds of controls that can legitimately be placed on TSL holders’ harvesting rights, having regard to the foregoing issues.

The purpose of this paper is to review all of these issues and discuss how the tendering process for TSLs, as well as the tenure documents themselves, can help to clarify relationships and responsibilities in the context of the timber sales program.

Similarities between BCTS and other government organizations

First and foremost, it is important to remember that BCTS is a government organization charged with providing access to a Crown resource.  Its role in this regard is indistinguishable from that of any other government organization charged with providing access to a Crown resource, including Crown agencies like the Oil and Gas Commission, Crown corporations like Land and Water British Columbia Inc. and ministries likes the Ministry of Forests (of which BCTS is still a part).

The Ministry of Forests, including BCTS, is responsible for providing access to one particular type of Crown resource: Crown timber.  It does so in accordance with the Forest Act, which establishes the basic parameters of the ministry’s relationship with tenure holders.  For this reason, BCTS’s relationship with TSL holders is essentially the same as the Ministry of Forests’ relationship with the holders of other types of tenures under the Forest Act, including major licensees.

Under the Forest Act, the Ministry of Forests, including BCTS, offers to sell harvesting rights to Crown timber.  In return for these harvesting rights, tenure holders, including major licensees and TSL holders alike, offer to pay stumpage and, in many cases, a bonus bid or bonus offer.  In addition, tenure holders sometimes offer to do other things as well, such as carrying out certain types of forest management activities.

The end result is a relationship that is founded on a contract, which is evidenced by the tenure document that is ultimately issued to the tenure holder.  However, the contents of this tenure document are dictated by what has been “offered” and “accepted” before the tenure document is signed.  In this regard, it is important to remember that “offer and acceptance” lies at the heart of every contractual relationship, and tenures under the Forest Act are no exception.

When dealing with tenures under the Forest Act, it is important to remember that what is being offered and accepted gives rise to a “sale and purchase” contract, rather than a “works” contract.  Whatever a tenure holder has agreed to do in a particular tenure document – whether it is paying stumpage and a bonus bid or bonus offer or carrying out forest management activities – is in return for the right to harvest Crown timber.  Which means that the tenure holder has not been “hired” by – and does not “work” for – the government.

Which also means that the relationship between BCTS and TSL holders is fundamentally different from the relationship between a major licensee and the major licensee’s contractors.

Differences between BCTS and major licensees

The relationship between a major licensee and the major licensee’s contractors is based on what is essentially a “works contract.”  A major licensee’s contractors are hired to do various kinds of work on behalf of the major licensee, so that the major licensee can exercise the harvesting rights conferred under its major licence.  This means that the major licensee is entitled to dictate every detail of the work that is carried out by its contractors, if the major licensee chooses to do so.  What’s more, so far as the government is concerned, these contractors are, for the most part, nothing more than an extension of the major licensee.  The same cannot be said of the relationship between BCTS and TSL holders.

TSL holders, like major licensees, are the purchasers of harvesting rights.  When exercising these harvesting rights, TSL holders are not carrying out work for BCTS.  They are not an extension of BCTS.  They are acting on their own behalf.

Failure to recognize this fundamental difference between a major licensee’s relationship with its contractors and BCTS’s relationship with TSL holders is likely to cause many, if not most, of the legal difficulties that could undermine BCTS’s success.

This is particularly striking when it comes to ensuring compliance with the statutory obligations imposed under the FRPA.

When a major licensee supervises the activities of its contractors, in order to ensure compliance with the FRPA, it is exercising due diligence.  Because its contractors are merely extensions of itself, the major licensee is in effect doing nothing more than ensuring that its own activities are in compliance.  On the other hand, if BCTS “supervises” the activities of TSL holders, in order to ensure compliance with the FRPA, it is either acting on behalf of the government as part of an overarching compliance program (i.e. one that is sanctioned by the Ministry of Forests’ compliance and enforcement organization), or it is engaged in what can only be described as “officious interference.”  In either case, any errors on BCTS’s part in interpreting the requirements of the FRPA could result in what is commonly referred to as “officially induced error.”

Matters become even more complicated when BCTS’s forest management responsibilities are taken into account, as well as its responsibilities as the holder of an FSP.

BCTS’s forest management responsibilities: Finding the right balance between BCTS’s duty to TSL holders and its duty to the government

BCTS’s forest management responsibilities reflect an important difference between BCTS and the rest of the Ministry of Forests.  When it comes to forest management activities, the rest of the Ministry of Forests acts primarily as a “regulator,” while BCTS is a “doer.”  In this regard, BCTS has something in common with major licensees, who are also “doers.”  However, there are also important differences between BCTS and major licensees that should not be overlooked.

Major licensees, like TSL holders, are purchasers of harvesting rights.  For this reason, their forest management responsibilities have a dual source:

· They are part of the “price” that a major licensee agrees to pay for its harvesting rights; and

· They are also a statutory obligation imposed under the FRPA.

BCTS, on the other hand, is a seller of harvesting rights, and it is an “arm” of the government.  As such, it is charged with carrying out certain forest management responsibilities on the government’s behalf.  These responsibilities reflect a dual duty that is owed by BCTS to:

· TSL holders, on the one hand; and

· The government (and hence the public), on the other.

BCTS must find a way to balance its duty to TSL holders and its duty to the government in carrying out the following forest management activities:

· Developing cutblocks and road access;

· Preparing FSPs;

· Reforesting cutblocks harvested by TSL holders;

· Preparing explanatory site plans; and

· Obtaining (and maintaining) third-party certification for the timber sales program.

Developing cutblocks and road access

When BCTS develops cutblocks and road access, it owes a duty to the TSL holders who purchase harvesting rights to the cutblocks to, among other things, ensure both the cutblocks themselves and the road access have been designed and laid out in a way that will allow the harvesting rights to be exercised as promised.

To that end, BCTS may retain contractors to design or lay out the cutblocks, or to design, lay out or build the road access.  In which case BCTS’s relationship with these contractors will be largely the same as a major licensee’s relationship with its contractors.  In particular, BCTS’s contractors will owe a duty to BCTS that is very similar to the duty that a major licensee’s contractors owe to the major licensee.  This duty is essentially to carry out the work in question according to specified requirements.

However, the duty that BCTS’s contractors owe to BCTS takes nothing away from the duty that BCTS owes to TSL holders.  In order to fulfill the latter duty, BCTS must ensure that its contractors carry out the work in question according to the requirements it has specified – and it must also ensure the requirements it specifies for its contractors are consistent with the harvesting rights that will be granted to TSL holders.

In addition, BCTS’s duty to TSL holders requires BCTS to share any information it has that is likely to be relevant to a TSL holder’s harvesting activities (including harvesting-related activities such as road construction, maintenance and deactivation).  This information may be provided in a site plan, which, under the FRPA, is a non-binding, explanatory document that describes how an FSP is likely to affect a particular cutblock or road.

Alternatively, this information may be provided in the form of expert advice on the best way to harvest a cutblock or construct, maintain or deactivate a road.  For this purpose, BCTS might well employ or retain professionals, such as foresters, biologists, soil scientists, hydrologists, engineers, etc.  If so, any assessments made, information collected or design specifications prepared by these experts, which could be used by a TSL holder in carrying out harvesting activities, should be made available to the TSL holder.

In any case, regardless of whether information is provided in a site plan or in the form of expert advice, BCTS must ensure the site plan or the expert advice, as applicable, can reasonably be relied on by the TSL holder.

Of course, BCTS can never “guarantee” that nothing will go wrong if a site plan or the expert advice provided to a TSL holder is followed.  However, BCTS can ensure that it only employs or retains qualified, knowledgeable experts to prepare site plans or provide advice.  Which means that if TSL holders follow the site plans and advice prepared or provided by these experts, then these TSL holders should be protected by the “shield” of a strong due diligence defence if anything does go wrong.

In this regard, TSL holders are in much the same position as major licensees, who also relies on expert advice provided by qualified professionals.  The only difference is that a major licensee will normally retain the services of its own professionals, while a TSL holder relies on the services provided by professionals employed or retained by BCTS.

There are, however, complicating factors that intrude on the contractual relationship between BCTS and TSL holders, which changes it from a relatively straight-forward “client service” relationship into some rather more complex.  These complicating factors include:

· The obligations imposed on timber sales managers under the FRPA to:

· Achieve or carry out the results and strategies specified in their FSPs; and

· Reforest cutblocks harvested by TSL holders; and

· BCTS’s decision to seek third-party certification for the timber sales program.

Let’s begin by looking at FSPs.

Preparing FSPs: Developing results and strategies

In one respect, the FRPA treats BCTS and major licensees alike.  Both major licenses and timber sales managers are required to prepare FSPs.  However, the applicable provisions of the FRPA also underscore the important differences that distinguish BCTS from major licensees.  Specifically, section 3 of the FRPA states:

Forest stewardship plan required

3 (1)
Before the holder of

(a)
a major licence,

(b)
a timber sale licence that requires its holder to prepare a forest stewardship plan,

(c)
….

(d)
….

harvests timber or constructs a road on land to which the agreement or licence applies, … the holder must prepare, and obtain the minister's approval of, a forest stewardship plan that includes a forest development unit that entirely contains the area on which
(e)
the timber is to be harvested, and
(f)
the roads are to be constructed.
(2)
Before the timber sales manager
(a)
invites applications for, or enters into, a timber sale licence to which subsection (1) does not apply,
(b)
grants a road permit to the holder of a timber sale licence referred to in paragraph (a), or
(c)
constructs an access road to an area to be harvested under a timber sale licence referred to in paragraph (a),
… the timber sales manager must prepare and obtain the minister's approval of a forest stewardship plan that includes a forest development unit that entirely contains the area
(d)
that will be the subject of the activities described in paragraphs (a), (b) and (c) of this subsection , and
(e)
on which timber is to be harvested and roads are to be constructed.
In sum, a major licensee prepares an FSP so that it can exercise its harvesting rights, while a timber sales manager prepares an FSP so that BCTS can sell harvesting rights by tendering TSLs.

In this context, it is also worth noting that a timber sales manager actually has a choice between two courses of action, namely to:

· Prepare an FSP before tendering a TSL; or

· Tender a TSL that leaves it to the TSL holder to prepare the FSP.

If a timber sales manager chooses the latter course, then the TSL holder’s role is exactly the same as that of a major licensee, with one notable exception.

When a TSL holder prepares an FSP, it is still the timber sales manager (and by extension BCTS), rather than the TSL holder, who is responsible for reforesting the cutblocks that the TSL holder harvests.  Which means that, in preparing the FSP, the TSL holder will, among other things, be developing stocking standards that do not directly affect the TSL holder.  Instead, these stocking will determine the nature and extent of BCTS’s reforestation obligations.

Which brings us to the heart of the following important question: What exactly is the function of an FSP?

At the outset, it is important to distinguish FSPs from the forest development plans that were previously required under the former Forest Practices Code of British Columbia Act.  In particular, unlike a forest development plan, an FSP does not determine the location of cutblocks and roads.

Instead, an FSP allows the FSP holder to actually “create” some of the most important legal obligations that apply to harvesting activities (including harvesting-related activities such as road construction, maintenance and deactivation) under the FRPA.  The legal obligations created by FSPS come in two forms:

· Results and strategies; and

· Stocking standards.

We will discuss stocking standards, which are a requirement of the Forest Planning and Practices Regulation, in the next section of this paper.  Results and strategies are introduced in section 5 of the FRPA, which states:

Content of forest stewardship plan
5 (1)
A forest stewardship plan must

(a)
include a map that

(i)
uses a scale and format satisfactory to the minister, and

(ii)
shows the boundaries of all forest development units,

(b)
specify intended results or strategies, each in relation to

(i)
objectives set by government, and

(ii)
other objectives that are established under this Act or the regulations and that pertain to all or part of the area subject to the plan, and

(c)
conform to prescribed requirements.

(1.1)
The results and strategies referred to in subsection (1) (b) must be consistent to the prescribed extent with objectives set by government and with the other objectives referred to in section 5 (1) (b).

In other words, section 5 of the FRPA requires an FSP holder to develop results and strategies that are in harmony with – and will therefore hopefully assist in the achievement of – the government’s forest management objectives.  To that end, the FRPA goes on to impose an obligation on the holder of an FSP to ensure that the intended results and strategies specified in the FSP are achieved or carried out: see section 21 (1) of the FRPA.

For this reason, the FSPs that timber sales managers are required to prepare have a direct affect on how BCTS carries out its forest management responsibilities.  Specifically, when BCTS designs or lays out a cutblock, or designs, lays out or builds road access, it must – just as a major licensee must – ensure that it does so in a manner that will ensure the intended results or strategies in its FSP are achieved or carried out.

However, this is where the similarities between BCTS and a major licensee end.  In the context of the FRPA, the differences between BCTS and a major licensee are arguably more important than the similarities.

When a major licensee prepares an FSP, it does so with its own harvesting activities in mind.  As noted earlier, a major licensee prepares an FSP in order to exercise the harvesting rights it has purchased through its major licence.

On the other hand, when a timber sales manager prepares an FSP, he or she must do so with the harvesting rights of TSL holders in mind.  As noted earlier, a timber sales manager prepares an FSP in order to sell harvesting rights under the TSL program.  Therefore, insofar as the FSP affects the way in which these harvesting rights will be exercised, the timber sales manager is arguably preparing the FSP on behalf of TSL holders.

Accordingly, while a major licensee is able to design FSPs to best suit its own interests – within the limits set by the FRPA – timber sales managers must design FSPs to best suit both:

· The public interest (having regard to its duty to the government); and

· The interests of the TSL holders who purchase harvesting rights to cutblocks located within the forest development units covered by the FSP.

This fundamental difference between BCTS’s role as the holder of an FSP and a major licensee’s role as the holder of an FSP has profound implications for their respective responsibilities, particularly when it comes to ensuring the intended results and strategies specified in the FSP are achieved or carried out.

For a major licensee, this requirement is relatively straightforward.  The same cannot be said for BCTS.

A major licensee fulfils its responsibilities as the holder of an FSP through close supervision of its contractors, thereby ensuring its own compliance with the FRPA.  BCTS, on the other hand, fulfils its responsibilities as the holder of an FSP – insofar as these responsibilities relate to the harvesting activities of TSL holders – by providing sound technical support and expert advice to these TSL holders.

Again, it is important to remember that, unlike BCTS’s contractors, TSL holders are not acting on behalf of BCTS; TSL holders are acting on their own behalf.  BCTS’s status as the holder of an FSP does not alter this fact.

In particular, it is important to remember that TSL holders have their own responsibilities under the FRPA when it comes to the results and strategies in an FSP.

The Act itself used to expressly recognize the independent role of TSL holders by imposing a requirement on them to ensure their harvesting activities were carried out in accordance with the FSP.  This requirement used to be found in section 21 (2) of FRPA, which, prior to its recent repeal and replacement, read as follows:

Compliance with plans

21 (2)
The holder of a forest stewardship plan or a woodlot licence plan, or another person who carries out a forest practice relevant to the plan, must do so in accordance with the plan… 

The new 21 (2) of the FRPA no longer applies to TSL holders.  Instead, a new section has been added to the Forest Planning and Practices Regulation, which carries forward the requirement previously imposed on TSL holders under section 21 (2) of the Act in a slightly different form.  Specifically, section 106.2 of the Regulation states:

Requirements specific to timber sale licences
106.2 (1)
A holder of a timber sale licence who carries out a primary forest activity
 on an area that is in a forest development unit of a forest stewardship plan prepared by a timber sales manager must ensure that the activity is consistent with
(a)
the intended results or strategies that are identified by the timber sales manager and that
(i)
relate to the area,
(ii)
apply to the area in the manner that under section 10 (2) (c) of the Act is identified in the site plan for the area, and
(iii)
are contained in a forest stewardship plan…
In other words, a TSL holder must ensure its harvesting activities are consistent with the intended results and strategies in an FSP prepared by a timber sales manager to the extent these results and strategies have been identified by the timber sales manager in a site plan.  To that end, under section 10 of the Act, a site plan must explain how results and strategies in an FSP apply to particular cutblocks and roads.

This does not mean that TSL holders must comply with site plans.  Under the FRPA, site plans are explanatory documents, rather than the source of enforceable obligations.
  However, section 106.2 of the Regulation does make it clear that until a site plan describes how the intended results and strategies in an FSP apply to an area, the TSL holder cannot reasonably be expected to take those results or strategies into account (unless of course the TSL holder prepared the FSP in the first place).

Which means that if a timber sales manager prepares an FSP, it is vitally important that he or she prepares good site plans that explain how the intended results or strategies in the FSP are intended to apply to areas subject to a TSL.

The same principle applies to the stocking standards specified in an FSP.

Reforestation: Developing stocking standards and applying these standards to cutblocks

Whoever prepares an FSP, whether it is a major licensee, a timber sales manager or a TSL holder, must address the stocking standards that will determine the manner in which a cutblock is reforested.  Specifically, sections 16, 44 and 45 of the Forest Planning and Practices Regulation states:

Stocking standards

16 (1)
A person required to prepare a forest stewardship plan must ensure that the plan specifies the situations or circumstances that determine when section 44 (1) or section 45 will apply to an area.

(2)
…

(3)
A person required to prepare a forest stewardship plan must ensure that the plan specifies, for each of the situations or circumstances specified under subsection (1) where

(a)
section 44 (1) (a) will apply, the regeneration date and stocking standards,

(b)
section 44 (1) (b) will apply, the free growing height and stocking standards,

(c)
section 45 (1) will apply, the regeneration date and the stocking standards, and

(d)
section 45 (2) will apply, the free growing date and the stocking standards, as approved by the chief forester.

Free growing stands generally

44 (1)
A person who has an obligation to establish a free growing stand must establish, for areas that have been identified under section 16 (1) as areas to which this section will apply, a stand that

(a)
meets the applicable stocking standards set out in the forest stewardship plan for the area, by the applicable regeneration date specified for the area, and

(b)
meets the applicable stocking standards and free growing height set out in the forest stewardship plan for the area by a date that is no more than 20 years from the commencement date, unless the minister permits a later date.

Free growing stands collectively across cutblocks

45 (1)
If a person specifies in a forest stewardship plan under section 16 (1) that the requirement to be met by the regeneration date relates to a group of cutblocks, the person must establish stands on the net areas to be reforested that conform to the applicable stocking standards by the applicable regeneration date, as identified under section 16 (3) (c).

(2)
If a person specifies in a forest stewardship plan, under section 16 (1), that the requirement to be met by the free growing date relates to a group of cutblocks, the person must establish stands on the net areas to be reforested that conform to the applicable stocking standards by the applicable free growing date as identified under section 16 (3) (d).

If a timber sales manager prepares an FSP, then it falls to the timber sales manager to prepare the site plan that explains how the stocking standards in the FSP apply to a particular cutblock.  Alternatively, if a timber sales manager chooses to tender a TSL that leaves it to the TSL holder to prepare the FSP, then the TSL holder will determine the nature and extent of BCTS’s reforestation obligations by specifying stocking standards in the FSP.  In which case, it will also fall to the TSL holder to prepare a site plan that explains how the stocking standards in the FSP apply to a particular cutblock.

In either case, BCTS will have a vested interested in ensuring that the TSL holder’s harvesting activities are consistent with the stocking standards in the FSP.  Otherwise, BCTS may not be able to comply with its reforestation obligations under section 29 of the FRPA and section 44 or 45 of the Forest Planning and Practice Regulation.

Fortunately, section 106.2 of the Regulation states:

Requirements specific to timber sale licences
106.2 (1)
A holder of a timber sale licence who carries out a primary forest activity
 on an area that is in a forest development unit of a forest stewardship plan prepared by a timber sales manager must ensure that the activity is consistent with
(a)
…

(b)
the establishment of a free growing stand on areas referred to in section 29 (2) of the Act.
To that end, a TSL holder would presumably need to ensure its harvesting activities are consistent with the stocking standards in the FSP that applies to the area.  Which brings us back to the site plan that explains how these stocking standards (as well as the results and strategies in the FSP) apply to particular area.

Preparing site plans: Explaining how an FSP is likely to affect a particular cutblock or road

Site plans are prepared to explain, not to dictate.  For this reason, site plans are not equivalent to either the silviculture prescriptions or the logging plans provided for under the former Forest Practices Code of British Columbia Act.

In particular, there is no requirement under the FRPA to ensure forest practices are carried out in accordance with site plans.  Instead, the Legislature appears to have intended site plans to serve as a communications tool, so that the public (and, in applicable situations, TSL holders) are better able to understand how the results and strategies in an FSP apply to a particular cutblocks and roads.

Specifically, section 10 of the FRPA requires the holder of an FSP to do the following:

Site plans for cutblocks and roads

10 (1)
Except in prescribed circumstances, the holder of a forest stewardship plan must prepare a site plan in accordance with prescribed requirements for any

(a)
cutblock before the start of timber harvesting on the cutblock, and 

(b)
road before the start of timber harvesting related to the road’s construction.

(2)
A site plan must

(a)
identify the approximate locations of cutblocks and roads,

(b)
be consistent with the forest stewardship plan, this Act and the regulations, and

(c)
identify how the intended results or strategies described in the forest stewardship plan apply to the site.

(3)
A site plan may apply to one or more cutblocks and roads whether within the area of one or more forest stewardship plans.

The Forest Planning and Practices Regulations extends the role of site plans to encompass an explanation of how stocking standards in an FSP apply to a particular cutblock.  Specifically, section 34 of the Regulation states:

Content of site plans

34 (1)
A person who prepares a site plan for an area referred to in section 29 (1) or (2) [free growing stands] of the Act must ensure that the plan identifies
(a)
the standards units for the area, and

(b)
the stocking standards and soil disturbance limits that apply to those standards units.

Once a site plan has been prepared, the holder of the FSP to which it relates must make the site plan available to anyone who asks to see it.  In this regard, section 11 of the FRPA states:

Site plan available to public

11
A person who has prepared a site plan must make it available to a person on request.

However, once a site plan has been made available to TSL holders and the public, its role under the FRPA appears to be over.  As noted above, the FRPA imposes no obligations on FSPs holders (or TSL holders) to ensure forest practices actually comply with site plans.

Again, it is worth emphasizing that site plans are not silviculture prescriptions or logging plans.  The latter did create legal obligations under the former Forest Practices Code of British Columbia Act.  Site plans, on the other hand, appear to be nothing more than a source of information.

Nonetheless, even as an information source, site plans are likely to be used for a number of different purposes.  For example, a major licensee will presumably use site plans to communicate the intent of an FSP to its contractors.  Similarly, a timber sales manager will also use site plans to communicate the intent of an FSP to TSL holders.

However, a major licensee might well decide to take things a step further and make compliance with site plans a mandatory requirement of its works contracts with its contractors.  This would be perfectly in keeping with its relationship with these contractors, who are merely acting on the major licensee’s behalf.

In contrast, if BCTS were to be tempted to follow the major licensee’s lead in its dealings with TSL holders, this probably would not be in keeping with BCTS’s relationship with these TSL holders.

Again, it is important to remember that, when it comes to carrying out harvesting activities (including harvesting-related activities such as road construction, maintenance and deactivations), TSL holders have their own obligations under the FRPA, and these obligations are not all that different from the obligations of major licensees.  In this regard, as noted earlier, while TSL holders are not required to comply with site plans, they are required under section 106.2 of the Regulation to ensure their harvesting activities are consistent with:

· the intended results and strategies in FSPs prepared by timber sales managers, to the extent these results and strategies have been identified in site plans; and

· the establishment of free growing stands on the cutblocks they harvest (which would presumably bring into play the stocking standards in the FSP).

To that end, TSL holders must rely on the information that BCTS provides, including site plans.

In turn, BCTS’s role is to ensure TSL holders can reasonably rely on the site plans that timber sales managers prepare.  Which is not the same thing as trying to “enforce” these site plans by telling TSL holders that they “must” follow them.

In the context of the FRPA, trying to “enforce” site plans adds potentially dangerous – and arguably unnecessary – complications, such as:

· creating confusion between statutory and contractual obligations; and

· increasing the risk of officially induced error.

Accordingly, instead of looking at site plans as if they are enforceable obligations, it may be more appropriate to look at them as the foundation of a TSL holder’s “due diligence” defence, in case something should go wrong.  In this regard, because of the role played by the due diligence defence in the context of the FRPA, communication and an increased emphasis on client service – through the provisions of site plans and other forms of expert advice – may actually be more effective in the long run than more intrusive forms of control, and would certainly be more in keeping with the duty that BCTS owes to TSL holders.

In any case, BCTS cannot simply expect TSL holders to interpret the FSPs that timber sales managers prepare without any assistance from BCTS.  BCTS has a duty to explain what an FSP means vis-à-vis a particular TSL holder’s harvesting activities.  Which is the function of a site plan.  In this context, BCTS should not be deterred by fears of officially induced error from fulfilling its duty to the TSL holder.

Certification of the timber sales program

One of BCTS’s more interesting forest management innovations is its decision to seek third-party certification for the TSL program, based on the certification systems provided by different private sector organizations, such as the International Organization for Standardization (ISO), the Canadian Standards Association (CSA) and the Forest Stewardship Council (FSC).

BCTS’s reasons for pursuing certification appear to be predicated on the belief that certification, based on the implementation of an environmental management system:

· Reflects “best practices” when it comes to forest management activities; and

· Provides the best way to secure market access for TSL holders in an increasingly environmentally-conscious world.

In any case, whatever reasons BCTS may have for seeking certification, its success could be compromised if TSL holders do not carry out their harvesting activities in keeping with the requirements of BCTS’s environmental management system.  However, since compliance with this system is not a statutory requirement under the Forest Act or the FRPA, this means it can only be dealt with as a contractual requirement in the tenure document itself.

Fortunately, the Forest Act contemplates the use of tenure documents for this purpose.  Specifically, section 22 (e) of that Act states that a TSL “may include provisions specifying one or more standard making bodies and requiring the holder of the [TSL] to conduct its operations under the [TSL] in accordance with principles, standards and criteria established by the standard making body or bodies.”

Which brings us to one of the most significant questions confronting BCTS: What other kinds of controls can BCTS legitimately place on a TSL holder’s harvesting rights?  And how can it impose these controls without jeopardizing its relationship with TSL holders?

Managing BCTS’s relationship with TSL holders

This paper has identified a number of reasons why BCTS may wish to exert control over TSL holders.  These reasons arise because of the impact that a TSL holder’s harvesting activities could have on BCTS’s ability to:

· Achieve its own forest management goals;

· Ensure the intended results and strategies specified in FSPs prepared by timber sales managers are achieved or carried out;

· Reforest cutblocks in accordance with the stocking standards specified in FSPs prepared by timber sales managers (or in FSPs prepared by TSL holders); and

· Obtain (and maintain) third-party certification of the timber sales program.

However, control can be a slippery slope; it slides all too easily into officious interference, which could result in officially induced error – and could also constitute a serious breach of BCTS’s duty the TSL holder.

The solution to the dilemma confronting BCTS may be found in a proper understanding of the kinds of controls that can legitimately be placed on a TSL holder’s harvesting rights.  These fall into two categories:

· Statutory obligations imposed on TSL holders under applicable legislation, including the Forest Act and the FRPA; and

· Contractual requirements that flow directly from the bargain struck between BCTS and a particular TSL holder.

The former give rise to statutory enforcement options that fall under the purview of the Ministry of Forests’ compliance and enforcement organization – and therefore fall outside the purview of this paper.  The latter reflect what was offered and accepted as part of the tendering process leading up to the award of a TSL.  This “offer and acceptance” may provide the key to managing BCTS’s relationship with TSL holders.

As noted as the outset of this paper, the concept of offer and acceptance goes to the very heart of the contractual relationship between BCTS and TSL holders.  As such, it provides a legitimate avenue to negotiate some degree of control over a TSL holder’s harvesting activities, as long as this control is consistent with a contract for the sale and purchase of harvesting rights – and as long as it does not duplicate or interfere with the TSL holder’s statutory obligations – or BCTS’s statutory obligations – under the Forest Act and the FRPA.

Which brings us to the tendering process.

Using the tendering process effectively

The tendering process sets the stage for BCTS’s relationship with a TSL holder and, for that reason, provides an ideal vehicle for clarifying relationships and responsibilities.  In particular, the tendering process fulfils three principal functions, all of which can assist in clarifying relationships and responsibilities within the context of the TSL program.

The first function of the tendering process is to provide potential applicants for a TSL with the information they require to determine what is likely to be in store for them if they are awarded the TSL.  This in turn allows them to assess what the TSL might be worth to them and to adjust their bonus bids or bonus offers accordingly.

The second function of the tendering process is to ensure that the successful applicant is shielded by a strong due diligence defence if anything should go wrong once that applicant begins to exercises its rights as a TSL holder.  If the information provided through the tendering process is relied upon by the TSL holder, it should become a key component of that defence.

Given the first two functions of the tendering process, BCTS should be prepared to provide as much information as possible during the tendering process, including site plans and any expert advice that may have been prepared by professionals employed or retained by BCTS.  To that end, this information should be geared to the needs of potential applicants, who are also potential TSL holders.  In other words, this information should be both useful and readily useable by potential applicants and potential TSL holders.  Which means it should be comprehensible as well as comprehensive.  And, of course, the focus should be on assisting potential TSL holders, not on controlling them.  Control should be left to the third and final function of the tendering process.

The third function of the tendering process is to establish the core elements of the bargain between the successful applicant and BCTS.  To that end, BCTS must clearly describe the nature and extent of the harvesting rights that are being offered for sale, which also means describing what is not being offered for sale, such as trees that are reserved from harvesting.

For example, as part of its reforestation strategies for a cutblock offered for sale under the TSL program, BCTS may choose to reserve certain types of trees, such as seed trees or wildlife trees, from harvesting.  Or it may have made a commitment to a First Nation to protect certain culturally modified trees.  If so, these trees should not form part of the harvesting rights conferred under the TSL.  In other words, one of the core elements of the bargain between BCTS and the TSL holder should reflect the fact that these particular trees are not part of the sale.  This is a legitimate control over a TSL holder’s harvesting activities.

BCTS must also clearly describe everything it wants in return for the harvesting rights it is offering for sale, which should then be reflected in the offers that are made by applicants for the TSL.

There may in fact be a number of things that BCTS wants in return for the harvesting rights conferred under a TSL.  For example, BCTS’s development strategies for an adjoining cutblock, which has not yet been offered for sale, may be predicated on a main road being constructed through the cutblock that is being offered for sale, in order to provide access not only to that cutblock, but also to the adjoining cutblock.  To that end, BCTS may want to make construction of this road to its specification a core element of the bargain between BCTS and the TSL holder – as part of the “price” paid by the TSL holder for the harvesting rights conferred under the TSL.  If so, the tendering process could be structured accordingly to ensure that applicants for the TSL understand they are offering to build this road to BCTS specifications, as well as offering to pay stumpage and a bonus bid, in return for the right to harvest the timber on the cutblock.  Again, this is arguably a legitimate control over a TSL holder’s harvesting activities.

Similarly, if BCTS is seeking certification for the TSL program, then a requirement to exercise the harvesting rights conferred under a TSL within the confines of BCTS’s environmental management system could also become a core element of the bargain (as contemplated by section 22 (e) of the Forest Act).  Or if BCTS needs detailed information about the costs incurred by a TSL holder in exercising the harvesting rights conferred under a TSL, in order to support the new “market-based” timber pricing regime recently implemented by the Ministry of Forests, then providing this information could also be made a core element of the bargain.

In this context, it is worth noting that one or more of the things that BCTS wants in return for the harvesting rights conferred under a TSL may “mirror” elements in a site plan prepared by a timber sales manager.  If so, it is important to remember that it is the contractual “bargain” negotiated between the BCTS and the TSL holder, as set out in the applicable tenure document, rather than the site plan per se, that governs the relationship between BCTS and the tenure holder.  The site plan on its own is merely a source of information.

In any case, whatever it is that BCTS wants, it should make this clear during the tendering process – always keeping in mind there are limits on what BCTS can reasonably ask of a TSL holder in return for the right to harvest timber under a TSL.

In this regard, it is important to remember that a TSL cannot be turned into “works contract,” nor can it be used to circumvent the normal award process that governs government works contracts.  The same principle applies to permits that are issued under or in respect of a TSL, such cutting permits or road permits.  Like the TSL, these permits are part of a contract for the sale and purchase of harvesting rights.  As such, they do not provide an alternative to a works contract anymore than a TSL does.

It would therefore be inappropriate for BCTS to ask the TSL holder to carry out forest management activities that are entirely unrelated to the harvesting rights conferred under the TSL.  For example, it would arguably be inappropriate for BCTS to ask a TSL holder to construct a road that is neither located within the cutblock covered by the TSL, nor required to access this cutblock – just as it would be inappropriate to force the TSL holder to accept a road permit the TSL holder never asked for and did not want in order to construct this road.

It would be equally inappropriate if BCTS were to try to pass its own statutory obligations onto the TSL holder, such as BCTS’s obligation to reforest a cutblock after it has been harvested under a TSL, or to prepare site plans explaining how FSPs prepared by a timber sales manager apply to particular cutblocks or roads.

It would also be problematic if BCTS were to try to duplicate obligations that have already been imposed on TSL holders under the Forest Act, the FRPA (including the Forest Planning Regulation) or another Act.  To do so could compound the legal liabilities confronting TSL holders, without necessarily ensuring greater compliance with these statutory obligations.  What’s more, by creating contractual requirements that duplicate statutory requirements, BCTS could actually end up impeding compliance, particularly if it inadvertently creates a conflict between a statutory requirement (as interpreted by a Court) and its own contractual requirements (which might be based on an erroneous interpretation of the statutory requirement).

Instead of entering such dangerous waters, BCTS should probably focus on things it wants that are not already covered by the Forest Act, the FRPA or another Act.

Of course, it is not enough for BCTS to simply say that it wants certain things.  The TSL holder must agree to “pay” whatever BCTS asks for as part of the “price” for the harvesting rights conferred under the TSL.  For this reason, it is important to ensure there is no confusion between the different functions of the tendering process.

In particular, there should be no confusion between the core elements of the bargain between BCTS and the TSL holder on the one hand – and the other information that is provided to the TSL holder.  To ensure there are no misunderstandings in this regard, it may be prudent to structure the tender package – and ultimately the tenure package –accordingly.

To that end, it is recommended that BCTS employ a model that clearly distinguishes contractual and statutory “controls” from the other types of information provided to:

· Potential applicants in order to help them decide whether to submit a bid and how to formulate a bid; and

· TSL holders in order to help them exercise their harvesting rights effectively and “prove” their due diligence, if necessary.

For this purpose, it is recommended that BCTS divide the tender package into two components.

The first component (Part 1) would set out the core elements of the bargain that will be struck when a TSL is awarded.  If a map is required to illustrate some of these core elements, such as the location of reserved trees or a road that traverses the cutblock, which BCTS wants the TSL holder to construct to its specifications, then these elements could be set out in a “Map A.”

The second component (Part 2) would provide the other types of information that could be useful to potential applicants.  This would include the information that potential applicants need in order to assess what the TSL might be worth to them, so that they can adjust their bonus bids or bonus offers accordingly.  It would also include the information that the successful applicant can rely on as part of a due diligence defence if anything should go wrong once that applicant begins to exercise its rights as a TSL holder.  Again, if a map is required to illustrate the information provided in the second component of the tender package, it could be set out in a “Map B.”

The Appendix to this paper illustrates the two components of the tender package.  Together, these components fulfill the three functions of the tendering process discussed earlier, while avoiding confusion as to which is which.

There may be other things as well that can be accomplished during the tendering process, which constitutes the beginning of the relationship between BCTS and a TSL holder.  For example, the tendering process provides an ideal opportunity to explain a TSL holder’s statutory obligations and to distinguish BCTS’s role from that of the Ministry of Forests’ compliance and enforcement organization.

Above all, the tendering process provides an invaluable opportunity to ensure that BCTS’s relationship with a TSL holder starts on the right footing.  For this reason, maximizing the effectiveness of the tendering process may prove to be the key to BCTS’s success.

However, the tendering process will only be effective to the extent that the tenure document that is signed once a TSL has been awarded accurately reflects the “bargain” that was offered and accepted during the tendering process.

Drafting effective tenure documents

Once a TSL has been awarded, the tenure document itself becomes the framework that governs BCTS’s relationship with the TSL holder.  Accordingly, the effort that BCTS puts into the tendering process will be in vain, unless it accurately capture the bargain struck during the tendering process in the tenure document itself.  In this regard, BCTS must never forget the contract law principles that underpin its relationship with TSL holders.

For BCTS, which “controls the pen” with respect to the TSLs it enters into, there are two rules respecting the interpretation of written contracts that are particularly important.  The first rule holds the party who controls the pen, i.e. the party who drafts the contract, accountable for any ambiguity in its wording.  This is done by resolving any doubts about the interpretation of the contract in favour of the party who did not write the contract.

The second rule relates to the self-sufficiency of written contracts.  If one of the parties to a contract asks a Court to consider extrinsic evidence – evidence outside the wording of the contract itself – in order to determine what the contract means, the Courts will normally decline to do so.  In general, a written contract must be able to stand on its own.

There are other rules for interpreting written contracts.  However, these two rules underscore why it is important for BCTS to:

· strive for clarity and precision in TSLs (and to avoid ambiguous wording, such as clauses that are so broad and general they could mean almost anything, which essentially means they have no meaning); and

· ensure the key elements of the “bargain” that was offered and accepted through the tendering process are accurately captured in the tenure document itself (and not in some other document, such as a site plan).

Finally, BCTS must ensure the tenure document is not used as a kind of communications tool.  It is a contract.  Which means its purpose is to create legal rights and obligations.  Information that is provided merely to help TSL holders exercise their harvesting rights effectively or “prove” their due diligence, if necessary, should not be included in the tenure document.  It should be provided separately to the TSL holders.

In this regard, the tenure package should mirror the tender package, which means it should also have two components.  The Appendix to this paper illustrates the two components of the tenure package, which mirror the two components of the tender package.

In closing, it is worth reiterating the importance of balancing BCTS’s duty to TSL holders and its duty to the government (and hence the public).  The tendering process leading up to the award of a TSL, together with the tenure document itself, provides a way to ensure a proper balance is maintained.

Roberta Reader

February 23, 2005

Appendix: Proposed model
for tender package and tenure package
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Tender Package





Tenure Package





Part 1: Legal Framework


Contractual Framework


The tender package should describe what is for sale and what is expected in return, including:


1.	Details of the tendering process, including eligibility restrictions, application form, tender deadline, etc.


2.	The harvesting rights that are for sale, including the type of timber that is available for harvesting, what has been reserved from harvesting, the location of cutblocks and road access, the term of the tenure (which cannot exceed 4 years), whether extensions or surrender will or will not be permitted, etc.


3.	Monetary payments, including stumpage (scale-based or cruise-based), a bonus bid or bonus offer, waste assessments, etc.


4.	Security requirements to ensure payment and/or performance, i.e. deposits, etc.


5.	Standard tenure conditions, as illustrated by sample tenure documents.


6.	Conditions specific to a particular sale, such as adhering to BCTS’s environmental management system, constructing a particular road or road section to specified standards, in a specified location, in order to provide access to cutblocks that BCTS intends to develop in the future, establishing X number of plantable spots to facilitate reforestation, etc.


NOTE: A condition specific to a particular sale may mirror an element in a site plan.  If so, it is still the condition itself, as set out in the tenure document, rather than the site plan per se, that forms part of the contractual framework.  The site plan on its own is merely part of the information provided in Part 2.


Statutory Framework


The successful applicant must also comply with the requirements of the Forest Act , the FRPA and other applicable Acts (e.g., the Fisheries Act).  Information respecting these requirements may be included in Part 2.





Part 2: Additional information provided to assist potential applicants


Provide any information that potential applicants may want to consider when deciding whether to submit a bid or how to formulate a bid:


1.	Information about the timber, e.g. cruise data.


2.	Information about the area, e.g. terrain stability assessments, stream classifications, location of cultural heritage resources, location of wildlife habitat areas, etc.


3	Other forms of expert advice provided by or on behalf of BCTS, such as non-binding logging plans, non-binding road lay-outs/designs, etc.


4.	Other relevant information that might assist potential applicants, such as information about the statutory requirements that will apply to the successful applicant, BCTS’s role versus that of the rest of the ministry, etc.


5.	Information about the FSP prepared by the timber sales manager (unless the TSL holder is expected to prepare the FSP).


6.	The site plan(s) prepared by the timber sales manager (unless the TSL holder is expected to prepare the FSP).


NOTE: The site plan is an explanatory document, i.e. it explains how an FSP applies to a cutblock or road.  While the results and strategies specified in a FSP, as identified in a site plan, form part of a TSL holder’s statutory obligations under the FRPA, the TSL holder is not bound by the site plan itself.  Having said this, adherence to the site plan may protect a TSL holder against liability under the FRPA if anything goes wrong.





Part 1: Legal Framework


Contractual Framework


The tenure document should accurately reflect what was agreed to during the tendering process.


NOTE:  The tenure document is a source of legal obligations; it is not a communications tool.  If the goal is merely to communicate information, this should be dealt with in Part 2.


Statutory Framework


The tenure holder must also comply with the requirements of the Forest Act , the FRPA and other applicable Acts (e.g., the Fisheries Act).  Information respecting these requirements may be included in Part 2.





Part 2: Information provided to assist �the tenure holder


Provide any information that might help the tenure holder exercise harvesting rights effectively or “prove”  due diligence, if necessary.  Such information would include the information discussed above in Part 2 of the tender package, as well as any new information that was not included in the tender package.








� Tenures under the Forest Act have been described as “hybrids,” because they have both a contractual and a regulatory component.  In this regard, they have something in common with both: (1) the contractual licences and leases that are used in the private sector to confer rights to land and timber; and (2) the statutory (regulatory) licences that are used in the public sector to regulate as well as authorize certain activities (such as liquor licences and driver’s licences, which authorize and regulate the sale of liquor and the operation of motor vehicles respectively).  The regulatory aspects of tenures under the Forest Act are evidenced by the enforcement provisions in section 76 through 78.1 of that Act.  The contractual origins of these tenures are most evident in the tendering process for TSLs.  For this reason, our discussion will focus on the contractual aspects of TSLs.


� See the discussion starting on p. 15.


� See the discussion starting on p. 13.


� The Regulation defines “primary forest activity” as one or more of the following: (a) timber harvesting; (b) timber harvesting; and (c) road construction, maintenance and deactivation.


� Section 10 of the FRPA is discussed on pp. 15-16.


� See the discussion starting on p. 15.


� The requirement to explain in a site plan how the stocking standards in an FSP affect a particular area is found in section 34 of the Forest Planning and Practices Regulation, which is discussed on p. 16.


� See footnote 4 above.
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